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VEMORANDUM OPI NI ON

GUSTAFSON, Judge: The Internal Revenue Service (IRS) issued
to petitioner Joanna Del Valle Villafane a statutory notice of

defi ciency pursuant to section 6212 for the year 2006, show ng

1Unl ess otherwi se indicated, all citations of sections refer
to the Internal Revenue Code of 1986 (26 U.S.C. ), as anmended, and
all citations of Rules refer to the Tax Court Rules of Practice
and Procedure.
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the RS s determ nation of an $850 deficiency in incone tax.

Ms. Villafane brought this case pursuant to section 6213(a),
asking this Court to redetermne that deficiency, and in his
anmended answer respondent asserted a deficiency in a greater
anount, $2,326. The case is currently before the Court on
respondent’s notion for summary judgnent. After respondent’s
concessi on of the principal issue in the notice of deficiency,?
the issues for decision are whether Ms. Villafane is entitled to
medi cal expense deductions and education credits, and whether the
tax refund she received is taken into account in cal culating her
deficiency. For the reasons expl ained below, we wll grant
respondent’s notion.

Backgr ound

The follow ng facts are based on Ms. Villafane s petition,
her testinony at a partial trial held Septenber 14, 2009, and
docunents that she provided to respondent and that were attached
to a status report filed January 25, 2010. At the tine she filed
her petition, Ms. Villafane resided in M nnesota.

Ms. Villafane's 2006 i ncone and expenses

In 2006 Ms. Vill af ane earned wages of $20,337 fromtwo
enpl oyers. Fromthose wages the enployers withheld a total of

$2,296 in income tax. The enployers issued Fornmse W2, “Wage and

2Respondent concedes that Ms. Villafane did not receive
$6, 139 in discharge of indebtedness incone fromthe forgiveness
of credit card debt.
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Tax Statement”, show ng the amounts of wages and wi t hhol di ng. 3
In 2006 Ms. Villafane did not incur nedical expenses or
educati onal expenses, and she has never alleged that she did.

Ms. Villafane's 2006 return

Ms. Villafane hired a tax return preparer, to whom she gave
the Fornms W2 from her enployer. The preparer inforned
Ms. Villafane that she would receive a refund of $2,015.05. The
preparer had Ms. Villafane sign a paper authorizing the preparer
to direct the IRS to pay the refund directly into the preparer’s
account and authorizing the preparer to pay Ms. Villfane her
refund by a check fromthe preparer. The preparer issued a bank
check to Ms. Villafane in the anount of $2,015.05, as she had
stated she would do, and the check is dated April 15, 2007 (which
was a Sunday).

The el ectronic signature date on Ms. Villafane's return is
April 16, 2007 (which was a Monday). Ms. Vill afane never saw any

copy of the return that was filed electronically on her behalf.

SManpower of Texas Limted Partnership issued to
Ms. Villafane a Form W2 for 2006 show ng wages of $12, 309. 38 and
Federal inconme taxes withheld of $1,468.99. Staples the Ofice
Superstore issued to Ms. Villafane a Form W2 for 2006 show ng
wages of $8,028.48 and Federal incone taxes withheld of $827.19.
In total, Ms. Villafane had wages of $20,337.86 and Federal
i ncone tax withheld of $2,296.18. However, M. Villafane rounded
her wages down to $20, 337 on her return, and respondent appears
to have rounded down her wages and inconme tax wthheld to the
nearest dollar in his filings with this Court. For sinplicity,
we adopt the parties’ convention of rounding dowmm Ms. Vill afane's
wages and incone tax withheld to the nearest dollar.
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The return clai ned deductions for $5,017 in nedical expenses,
claimed credits for $1,156 in education expenses, and reported a
zero tax liability. M. Villafane never incurred those expenses
and never authorized the claimng of those deductions and
credits. The return also overstated Ms. Villafane s w thhol di ng
credits by $200, claimng $2,496 instead of the $2,296 that had
actually been withheld. M. Villafane was not aware of these
errors. The return clainmed a $162 credit for tel ephone excise
tax paid and clained a refund of $2,658 (consisting of the

cl ai med wi thhol ding credits of $2,496 plus the tel ephone excise
tax credit of $162). The return directed that the I RS send the
refund to an account owned by the return preparer. The parties
assunme that the IRS sent to the preparer’s account a refund in

t he clai ned anount of $2,658, but the record does not show the
amount of the refund.* In view of the preparer’s prior issuance
of a $2,015.05 check to Ms. Villafane, the preparer thus retained
$642. 95 of the refund.

The notice of deficiency

On August 4, 2008, the IRS issued to Ms. Villafane a notice

of deficiency for the year 2006. The IRS had received a credit

“For the reasons stated belowin part I1.B, a finding as to
the anobunt of the refund is not necessary to the resol ution of
the deficiency in this case, and we adopt the parties’
assunption. Nonetheless, it would have been useful to know, and
not to have had to assune, the facts about the IRS s recei pt and
processing of Ms. Villafane' s return.
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card conpany’s report of discharge of indebtedness incone, which
had not been reported on Ms. Villafane's return. The notice of
deficiency increased Ms. Villafane's incone by the anmount of the
di scharge and al so nade correspondi ng conput ati onal adjustnents
that reduced, in small part, her (inproper) nedical expense
deducti ons and education credits. (Respondent now concedes the
di schar ge- of -i ndebt edness issue.) On the basis of those

adj ustnents, the notice determ ned a deficiency of $850. The
notice also corrected her overstated wi thholding credit, figured
i nterest due on the underpaynent, and advised Ms. Villafane that
she owed a total of $1,142 for 2006.

Ms. Villafane's petition

Ms. Villafane was confused by the notice of deficiency,
because she knew she had incurred no nedi cal expenses or
educati onal expenses in 2006. She therefore tinely filed a
petition in this Court. The petition explained:

| trusted that the tax preparer was entering in ny tax

return all the correct info provided; instead | becane

a victimof what many peopl e encounter many tines.

| am just requesting that this information be

investigated. | believe the wong information was

provi ded by the tax preparer.

The petition stated that her w thhol ding had been as the I RS
determined it (and not as clained on her return). The petition

affirmatively stated as to the nedi cal expenses that “I didn't

provide this information to nmy tax preparer. | haven’t had any
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Medi cal deduction. This was included w thout ny know edge and it
was unaut horized.” As to the education credits, the petition
states: “I haven't gone to school since 1991, so this anount was
entered w o ny know edge and unaut hori zed.” That is, the
petition disclosed that the nedi cal expense deductions and
education credits should have been disallowed in their entirety,
and not only in part as on the notice of deficiency.

Proceedi ngs i n Tax Court

In view of the disclosures in the petition, respondent
asserted, in an anmendnent to his answer, a deficiency greater
t han was shown on the notice of deficiency, i.e., $2,326° (as
conpared to $850).

When this case was called fromthe calendar in St. Paul
M nnesota, on Septenber 14, 2009, the parties had not yet agreed
on a stipulation of facts pursuant to Rule 91. A partial trial
was held at which Ms. Villafane testified. Her testinony was in
accord with the foregoing account. The Court observed that the

case had not yet been adequately devel oped and directed the

°The conputation attached to the amendnent to respondent’s
answer shows (on line 14) a deficiency of $2,326. The text of
t hat anendnent asserts an increase of $1,638 in the deficiency
determined in the notice ($850), which would total $2,488.
However, that |arger anmount is the “Bal ance due” fromline 16,
whi ch includes “Adjustnents to Prepaynent Credits” (from
line 15), which are not a part of the deficiency conputation.
See part 11.B.2.b bel ow
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parties to attenpt to stipulate or settle sonme or all of the
I Ssues.

After attenpts at cooperating with Ms. Villafane to
stipulate or settle, respondent conceded the di scharge-of -
i ndebt edness issue and filed a notion for summary judgnent.
Despite an order fromthe Court that she respond, Ms. Vill afane
has not done so. The case can now be resol ved.

Di scussi on

Summary judgnment st andards

Where the pertinent facts are not in dispute, a party may
move for summary judgnent to expedite the litigation and avoid an

unnecessary and potentially expensive trial. Fla. Peach Corp. V.

Conmm ssioner, 90 T.C. 678, 681 (1988). Rule 121 provides for

summary judgnent in terns equivalent to Rule 56 of the Federal
Rul es of Civil Procedure. Summary judgnent may be granted where
there is no genuine issue as to any material fact and a deci sion
may be rendered as a matter of law. Rule 121(a) and (b); see

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994); Zaentz v. Conmm ssioner, 90 T.C. 753,

754 (1988). Ms. Villafane did not raise any genui ne issue of

material fact, and the case can be resol ved under Rule 121.
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1. Redeterm nation of Ms. Vill afane’'s defi ci ency

A. Medi cal expense deductions and education credit

Ms. Villafane' s return, as prepared by the return preparer,
cl ai mred nedi cal expense deductions under section 213 that
Ms. Villafane did not authorize and that she concedes were
i nproper. The disall owance of those deductions (and the
al l omance instead of the standard deduction) as is reflected in
t he amendnent to respondent’s answer nust therefore be sustained.
Li kew se, Ms. Villafane's return clainmed education credits under
section 25A that she concedes were inproper, and respondent’s
proposed di sall owance of those credits nust be sustai ned.
These adjustnments will be reflected in our redeterm nation of
Ms. Villafane's deficiency.

B. Ms. Villafane' s refund

The matter of Ms. Villafane's refund ($2,658 paid to the
preparer, who paid $2,015.05 to Ms. Vill afane) has been a subject
of di scussion between the Court and the parties. For that
reason, we show here that it does not affect the outcome of this
deficiency case.

1. A non-rebate refund clained on an oriqginal return

In a deficiency case under section 6213(a), this Court
redetermnes a deficiency. In sonme circunstances, that
redetermnation will take account of a refund that has been nmade

to the taxpayer, and that refund wll make the subsequent
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deficiency greater; but this is not such a circunstance. The
term“deficiency” is defined in section 6211(a) to nean--

t he amount by which the tax inposed by subtitle A* * *
exceeds the excess of --

(1) the sum of

(A) the amount shown as the tax by the
t axpayer upon his return, if a return was
made by the taxpayer and an anmount was shown
as the tax by the taxpayer thereon, plus

(B) the anobunts previously assessed (or
coll ected without assessnent) as a
deficiency, over--

(2) the anobunt of rebates, as defined in
subsection (b)(2), made.

A “rebate” will therefore increase the anount of a deficiency.
The term “rebate” is defined in section 6211(b)(2) to nmean “so
much of an abatenent, credit, refund, or other paynent, as was
made on the ground that the tax inposed by subtitle A* * * was

| ess than the excess of the anount specified in subsection (a)(1)
over the rebates previously made.” That is, “a rebate refund is
i ssued on the basis of a substantive recal culation of the tax

owed.” Interlake Corp. v. Comm ssioner, 112 T.C. 103, 110

(1999). There is ordinarily no such “substantive recal cul ati on”
of the liability when the IRS issues a refund of the anount
claimed as an overpaynent on a taxpayer’s original return. Thus,
section 6211(b)(1) provides that “[t]he tax inposed by subtitle A
and the tax shown on the return shall both be determned * * *

w thout regard to the credit under section 31" (i.e., the credit
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for incone tax withheld fromwages);® and the regul ati ons under
section 6211 provide:

For exanple, assune that the anount of inconme tax shown

by the taxpayer upon his return for the taxable year is

$600 and the amobunt clainmed as a credit under section

31 for incone tax withheld at the source is $900. |If

the district director determ nes that the tax inposed

by subtitle Ais $600 and nmakes a refund of $300, no

part of such refund constitutes a “rebate” since the

refund is not made on the ground that the tax inposed
by subtitle Ais less than the tax shown on the return.

* * %

26 CF. R sec. 301.6211-1(f), Proced. & Adm n. Regs. A refund of
t he amount of payroll w thholding that is clainmed as an

over paynment on an original return is therefore generally not a
“rebate” and does not enter into the cal culation of a deficiency.
O course, the IRS “is not prevented fromlater determning a
deficiency in tax for such year because of the prior refund”, see

Terry v. Conm ssioner, 91 T.C. 85, 87 (1988), but that deficiency

will be calculated by reference to the tax liability shown on the
return and will not be increased by the anmount of the (non-

rebate) refund previously clainmed and al | owed.

6See Jordan v. Conmi ssioner, T.C. Menpb. 2006-95 n.9 (“by
definition a deficiency is determned without regard to the
sec. 31 credit for tax withheld on wages”), affd. 226 Fed. Appx.
15 (1st G r. 2007).
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2. Ref unds of excessive credits

a. Excessive withholding credit

A portion of the refund clainmed on Ms. Villafane's return
and paid by the IRS resulted froma $200 overstat enent of
Ms. Villafane's payroll w thholding credits clainmed under
section 31(a)(1). The IRS took that excess into account in its
reconputation of Ms. Villafane s liability for 2006 that it sent
with the notice of deficiency, and in that reconputation the
proposed liability was increased accordingly. However, an
al | eged excessive withholding credit does “not fall within the

definition of a deficiency under section 6211(a),” Pen Coal Corp.

v. Comm ssioner, 107 T.C. 249, 256 (1996); and the excessive

credit did not figure into the deficiency per se (ambunting to
$850) as determined in the notice of deficiency.

b. Tel ephone exci se tax refund

The increase in the deficiency that respondent asserted in
t he amendnment to his answer would reclaim$162 in tel ephone
excise tax previously refunded to Ms. Villafane--a refund that
appears on incone tax returns only for 2006. Section 4251
I nposes an exci se tax on “communi cations services”, and in 2006
t he Governnment conceded the non-taxability of nobst |ong-distance
t el ephone service and undertook to refund the tax to 160 mllion
taxpayers. See Notice 2006-50, 2006-1 C B. 1141. The neans

chosen for nmeking the tel ephone excise tax refund (TETR) was the
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incone tax return. For 2006 the Form 1040, “U.S. |ndividual
I ncome Tax Return”, included anong the “Paynents” (lines 64-72) a
line 71 (“Credit for federal tel ephone excise tax paid”) on which
a taxpayer clainmed the refund as if it were a paynent of tax,
i.e., along with witholding credits and the |ike.’

Ms. Villafane's incone tax return for 2006 clainmed a credit
of $162 for tel ephone excise tax allegedly overpaid, and the
refund that she was all owed included that amount. The IRS s
amended answer woul d take the TETR back from her by increasing
her deficiency by the same anount. In so doing respondent in
effect asked the Tax Court to determne that Ms. Villafane’'s TETR
was excessi ve.

However, an all egedly excessive tel ephone excise tax credit
does not properly enter into the conputation of a deficiency
under section 6211(a), and we therefore do not have jurisdiction
to determine it. The TETR was (properly) characterized on Form
1040 for 2006 as a paynent; and as section 301.6211-1(b), Proced.
& Adm n. Regs., states, “Paynents on account of estinated inconme

tax, like other paynents of tax by the taxpayer, shall |ikew se

'Form 1040-A, “U.S. Individual |Income Tax Return”, had an
equi valent line 42; and Form 1040EZ, “Inconme Tax Return for
Single and Joint Filers Wth No Dependents”, had an equi val ent
line 9. For persons who did not owe any incone tax and woul d not
otherwse file a return, the IRS pronul gated a special Form
1040EZ-T, “Request for Refund of Federal Tel ephone Excise Tax”,
on which a person would claimonly the TETR )



- 13 -

be disregarded in the determi nation of a deficiency.” The
I nt ernal Revenue Manual (I RM states:

The TETR anount is considered a Non-Rebate refund, and

must be worked pre-refund. Examw Il not | ook at cases

once the TETR anobunt has been refunded.
| RM pt. 4.19.15.37(9) (Dec. 12, 2008). As a “Non-Rebate refund”
not subject to any exception (see, e.g., sec. 6211(b)(4)), the
TETR falls outside the “rebates” that affect the deficiency
cal cul ati on under section 6211(a)(2).

We therefore need not decide any issues arising from
Ms. Villafane' s refund made in response to the claimin her

return. We decide only the deficiency in her incone tax.

To reflect the foregoing,

An appropriate order and

decision will be entered.




